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This paper explores the transformative impact of World War I (WWTI) on the 1egal framework governing the treatment
of prisoners of war (POWs) in international conflicts. Beginning with an examination of early customary practices and
the landmark Hague Conventions of 1899 and 1907, it highlights the limitations and challenges these frameworks faced
during the unprecedented scale of WWI. In response to these challenges, the post-war period witnessed significant legal
advancements, culminating in the Geneva Convention of 1929, which introduced clearer and more enforceable protec-
tions for POWSs. By tracing the evolution of POWs legislation, the paper underscores the meaningful legacy of WWT on

the development of international norms.
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Just the fact that the First World War is commonly known by the names of “the Great War” or “the War of
Wars” gives us a giimpsc of'its importance and impact on western socictics and their perception of'its brutality.
The hard consequences of the WWI experience indubitabiy shapcd the foiiowing history, societies’ mcntality,
and nations’ warfare, introducing the new century in what some may describe as the worst way possibic.

Nevertheless, some aspects of its impact have been hirgciy underestimated, and thcy are still harshiy recog-
nized for their influence in what came next. POWs legislation is certainly one of them.

The horrible realities which took placc in the 1939-1945 conflict dcﬁnitciy overshadowed the signiﬁcance
that WWI had on the jus in bello, cxcccding every possibic scenario about the atrocities that human bcings are
capable of committing. However, the enormous legislative effort that followed, to set limits and boundaries on
an international legal framework, must not be perceived as the first of its kind. Lots of its principles and themes
still embody to this day the experience of WWI, and that of captivity is probably one of the most significant.

To attempt to prove what we just said, we will start with what came before, trying to draft a summarising

image of how the POWs international icgai framework looked like before the Great War.

As one can casiiy imagine, fighting a war has aiways included capturing enemy combatants. Whether thcy are
hostagcs or prisoners, dcciding the fate of detained soldiers has always been a warfare issue. In ancient times,
there were only three options: slavery, sacrifice, or ransom.

Over time, oniy ransom pcrsistcd into the modern age, but it remained “a common notion that prisoners of
war were in the power of the ruler whose armed forces captured them” (Kokebayeva, Smagulov, Mussabalina
2016, 4231) and the states of origin of POWSs had no rights over their lives.

Nevertheless, under the influence of the European Enlightenment, the idea of war prisoners starts to change.
“Informal understandings on the treatment of POWs are as old as war” (Morrow 2001, 971), formalizing this
understanding into internationally binding treaties marked one of the twentieth century’s revolution in mod-
crn warfare. Between these stages bilateral agreements predominated, with the 1785 treaty between Prussia and
USA being the first of them, when for the first time “the idea appeared that military captivity and a sentence
for a criminal offense were fundamentally different” (Kokebayeva, Smagulov, Mussabalina 2016, 4231).

As previously said, the need for principles governing POWs treatment on an international and enduring
framework came only with the beginning of the twenticeth century. According to Dr. Morrow (2001), this need
arosc from four strategic problems that prompted states into signing these treaties:

a. Monitoring Under Noise: “noise”, in this context, refers to uncertainty about the enemy behaviour, rnaking
it difficult to distinguish genuine violations of the informal understandings from situations where inad-
cquate treatment might be due to factors outside the dctaining power’s control.

b. Individual vs. State Violation: ensuring the humane treatment of POWs requires addressing violations at
both the state and individual levels. The risk of individual soldiers mistreating prisoners, driven by mo-
tives ranging from revenge to battlefield stress, necessitates mechanisms to control such behaviour and
prevent escalation into broader cycics of violence.

c. Variation in Preferred Treatment: states historically held different views on the appropriate treatment of
POWs, influenced by strategic considerations, ideological beliefs, and even racial prejudices. These types
of variations required establishing a common standard acceptable to all parties.

d. Raising a Mass Army: modern warfare relies on mass armies, and mass armies rciy on public support for
conscription and miiitary service. Formaiising standards for POWs treatment at international level en-
hanced states’ credibility in their commitment to protecting citizens serving in the armed forces.
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Of course, in practice, all of these prohiems are strictiy related to each other. As Dr. Morrow (2001) points out,
the need to address these chai]enges coiiective]y led to the formalisation of POWSs treatment understandings.

In light of this, on the initiative of Tsar Nicholas IT of Russia, the Hague Conventions of 1899 and 1907 were
convened to reform the 1864 Geneva Convention. In fact, the 1864 Convention was “the first international in-
strument to define the status of war prisoners based on the idea of the humane treatment” (Kokebayeva, Sma-
gulov, Mussabalina 2016, 4232), yet it failed to establish any principles or standards to clarify what “humane”
treatment entailed.

Adopted on 29 July 1899 and entering into force on 4 September 1900, the Hague Convention (I1) on the Laws
and Customs of War on Land (hereafter referred to as HC 1I), dedicates all sixteen articles of its second chapter
to POWs legislation.

In the very first article of the chapter, Art. 4, we find the requirement for the “humane treatment” that we
were discussing earlier: “Prisoners of war are in the power of the hostile Government, but not in that of the
individuals or corps who captured them. They must be humaneiy treated. [...]7 (HC II, Ch. I, Art. 4).

Subsequent]y, their treatment is equated with that of the hostile government’s own soldiers: “The Govern-
ment into whose hands prisoners of war have fallen is bound to maintain them. [...] prisoners of war shall be
treated as regards food, quarters, and clothing, on the same footing as the troops of the Government which has
captured them” (HC II, Ch. II, Art. 7).

Morcover, while internment is permitted, confinement should be employed solely as an indispensable safety
measure. POWs labour is permissibie, provided it is neither excessive nor directiy linked to miiitary operations,
and POWs should receive fair wages for their work. The HC IT also subjects POWs to the capturing state’s laws
and regulations, allowing for disciplinary measures for insubordination or escape attempts. The HC I outlines
specific provisions for parole, allowing POWs to be set free under their word of honour if their country’s laws
permit, and details the ob]igations of both the POWSs and the capturing state regarding paro]e. It also estab-
lishes the creation of information bureaus to facilitate communication between POWs and their families and
tracking their status. Finai]y, the HC II underscores the need for swift repatriation of POWs upon the conclu-
sion of peace.

As one can easily notice, regulating POWs treatment was not among the top priorities of the twenty-six
states that gathered to draft this convention. Although the reasons behind the convening of the 1899 confer-
ence by Tsar Nicholas Il remain disputed, the most accepted theory falls on new weapons regu]ation and dis-
armament, and even faiiing in that goa]: “[...] the gathering left Nicholas II’s principa] disarmament objectives
unfulfilled. The deiegates failed to adopt instruments regarding the prevention of new types and calibres of
rifles and naval guns. Nor were they able to agree on ﬁxing the size ofmilitary forces and naval armaments or
their budgets” (Hayashi 2017, 2).

But it would not be too long before a new call for legislation was made, in 1907. Adopted on 18 October 1907
and entering into force on 26 January 1910, the Hague Convention (IV) Respecting the Laws and Customs of War on
Land (hereafter referred to as HC IV) largely followed the path established by its predecessor.

One notable difference lies in Art. 5, concerning the confinement of prisoners. While the 1899 version per-
mits confinement as an “indispensable measure of safety” (HC I, Ch. II, Art. 5), the 1907 version adds a critical
detail: such confinement is permissibie “oniy while the circumstances which necessitate the measure continue
to exist” (HC IV, Ch. II, Art. 5). This addition safeguards against indefinite detention without justification.

The HC 1V also clarifies financial provisions for captured officers and broadens religious freedom, by guar-
anteeing prisoners the right to attend services of “whatever church they may be]ong to” (HC IV, Ch. 11, Art. 18),
a more inclusive phrasing than the 1899 convention’s “exercise of their religion” (HC II, Ch. II, Art. 17).

Further distinctions arise in the handiing ofrecaptured escaped prisoners. The HC 11 stipuiates that recap-
tured prisoners face discipiinary punishment oniy it caught before rejoining their army or 1eaving occupied
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territory. The 1907 version removes the condition of leaving occupied territory, focusing solely on whether they
rejoined their army or not.

These and other minor, yet significant, differences between the two conventions highlight the existence of
a discussion on POWs treatment but, again, not as a primary focus. Essentiaiiy, the 1907 conference confirmed
the resolution of its 1899 predecessor.

The aim of this chapter is to outline the gaps between 1ega] prescriptions and wartime rcaiity. We will do so
by analysing speciﬁc case studies and drawinzgr on the perspectives of historians, ]ega] scholars, and miiitary
practitioners.

What we are about to display will be no more than a demonstration of the truthfulness of the words of Dr.
JW. Garner (1920, 452): “the war demonstrated in a striking manner that many of the rules which had been
agreed upon by the body of States for the conduct of war were inadequate, illogical, or inapplicable to the
somewhat peculiar and novel conditions under which they had to be applied during the late war”.

The first key point to highlight is the existence of a variety of different captives to which the HCs were not
prcpared for. Prior to WWI, the 1eg:11 framework was primarily focused on traditional POWs, combatant sol-
diers captured on the bactlefield:

with some additional protections offered for padres, medical staff and journalists taken prisoner on the field of
battle: other kinds of conflict captives — civilian internees or guerrilla fighters, for example [...] — were excluded
from any protection under international humanitarian law until much later in the twentieth century” (Jones

2011, 3-4).

The unprecedentcd scale and nature of the conflict led to a diversification of those captured during wartime.
The Conventions, designed for a different type of conflict, proved to be inadequate to address the challenges
posed by this diversification of captives. The Conventions’ broad guidelines failed to provide clear standards
for the treatment of these new categories of captives, ]eaving them vulnerable to abuse. The 1929 Geneva Con-
vention on Prisoners of War, which will be discussed later, rcpresentcd a signiﬁcant step towards addressing
this need.

But this was not the on]y unpredicted obstacle or challcnge they needed to face. To illustrate the chalienges
in correctly appiying the existing 1€ga] framework, we'll use the help of those who persona]ly faced the situa-
tion: the International Committee of the Red Cross (hereafter referred to as ICRC) and Sir Herbert E. Belfield
(1857-1934), Licutenant General of the British Army and Director of Prisoner of War Work throughout WWI.

Ironica]]y, from the very start of the war, one of the main cha]]enges faced by the ICRC was to even remind the
states of their obligations under the HC IV: “On 21 September 1914, the ICRC thus issued what may be con-
sidered its first ‘rappel du droit™ it sent an appeal to all States parties to the conflict, reminding them of the
need ‘to ensure the rigorous and faithful application’ of the Geneva Convention of 1906” (Cameron 2015, 1103).

As a matter of fact, one could argue that the HC IV could not be ]ega]]y app]ied to WWI. The infamous si
omnes clause stipulated that the treaties would only be binding in a conflict if all participating states were par-
ties to the conventions. Technically, Montenegro, Serbia, Italy, and the Ottoman Empire, despite being party
to the convention, had been unwilling or unable to ratify it by the outbreak of war, assuming de facto a non-par-
ty status. That meant the HC IV was not 1eg:1]1y binding for any of the warring states throughout the entire war.

Despite its technical inapplicability, no state explicitly invoked the si omnes clause to justify violations of
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the Convention. The core principles of the HCs were recognized as customary international law by the time of
WWI, meaning that even non—ratifying states were expected to observe these rules in practice. However, this
lacuna would later be fixed in the 1929 Geneva Convention.

Coming to actual infractions, by the end of the war the ICRC published almost eighty allegations of vio-
lations (Cameron 2015, 1109) of both Hague and Geneva preceding Conventions. Approximately 30 involved
attacks on medical facilities, 20 concerned mistreatments of medical staft or wounded individuals, 15 cascs
involved violations against hospital ships, such as seizure, bombardment, or obstruction of free passage and a
few addressed misuses of the Red Cross emblem (Cameron 2015, 1111).

The substantial lack of POWs mistreatment aiiegation, compared to other kinds, could be hypothesised to
have been due to their potential consequences:

it should be recalled that reciprocity and reprisals were heavily used during the First World War, to the grave
detriment of the victims. The ICRC was acutely aware of the risk of reprisals — especially against POWs — and it
appealed to the parties to stop using them. There is also evidence that it worked behind the scenes to encourage

parties to avoid creating circumstances that could give rise to reprisals.
Despite the author’s conclusion that:

we must surmise that the ICRC somehow weighed the potential costs in terms alleged violations being used to
justify reprisals or for propaganda purposes and concluded that it was nevertheless beneficial to publish allega-
tions received” (Cameron 2015, 1112), the existence of these violations cannot be denied. Even formal complains
held by single prisoners were subject to strict “restrictions [which] left the way open for abuse, and in fact during
the First World War the majority of written complaints submitted by prisoners of war never reached their des-

tination (Pictet 1960, 382).

The Drs. Kokebayeva, Smagulov and Mussabalina’s paper we discussed earlier (2016, 4234—7), soie]y ana]ysing
German concentration camps, details a vast number of these violations. Using POWs for tasks of a miiitary
nature; an inadequate typhus epidemic control within the camps (leading Russian and French governments to
accuse Germany of setting it up); overcrowding, insufficient ventilation and heating, and parasite infestations
reported as Widespread issues in many camps, signii}ring disregard for the prisoners’ basic 1iVing standards; racist
discrimination in the confiscation of parcels, especially against Russian prisoners; diffusion of restrictions on the
right to appeal and punishment for complaints; illegal disciplinary actions, such as tying prisoners to stakes, sub-
merging them in water, depriving them of food, and using dogs against them, as cruel and inhumane treatment.

Despite the harsh conditions in Germany at the time, these actions cannot be interpreted as accidental or
involuntary, making the above-mentioned appeal to “humanity” by the HC IV totally vain: “As interpreted by
the Germans during the late war it Virtuaily reduced the Hague conventions to a nuiiity” (Garner 1920, 462).

Having said that, it is still fair and reasonable to question the actual app]icabi]ity of the articles in HC 1V,
starting with probably the most discussed one: Art. 6 and the prohibition of work of a military nature. In the
words of Sir Belfield (1923, 136):

it was practically impossible in this or any other country to adhere strictly to this law. Every kind of labour en-
abled a belligerent country as a whole the better to withstand the strain of events, and the employment of prison-

ers of war in any form of work, by releasing home labourers, directly augmented the fighting power of the captor.

On a praetiea] level, according to the words of the Licutenant General, any force taken from the arms of
the enemy and ernp]oyed at home as forced labour, however distant in nature from the miiitary environment,
contributes to the nation’s war effort and its own sustenance. However, as he points out, this does not coincide
with a clearance of military emp]oymerlt, which was the very case of‘Germany:
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Except as regards Germany, where we found every reason to make strong remonstrances as to the nature of some
of the work on which prisoners were engaged and the conditions it was often carried on, [...] we had no cause

to complain of the kind of work exacted from British prisoners of war by enemy Powers (Belfield 1923, 136-7).

Later on, this was not the only requirement considered impossible to apply by Sir Belfield. Art. 7, as we men-
tioned before, required an equal treatment of POWSs as their rank correspondents of the captor state: “the terms
of this Article, partly by force of circumstances, were virtually ignored by, as far as is known, all belligerents;
in fact it is almost impossible to conceive the conditions in which their liceral fulfilment would be practicable,
if, indeed, this was contemplated by the composers” (Belfield 1923, 138).

As the facts have shown, and as was in fact also to be expected, not only do different powers apply different
standards on the treatment of their soldiers, but in the event of a lack of resources or times of crisis, it would
be unthinkable for a state to divide the available resources equally between its own soldiers and civilians and
the prisoners of enemy states.

Another element of challenge was to be found in the ambiguiry of the articles, and in the lack of a general
definition of some of their prescriptions. This disparity applied to the treatment of non-combatants internee,
as we discussed before; differences in the hierarchical structures of the various armies, sometimes making it
complex to indicate a corresponding rank to ensure fair treatment; or in the severity of punishments:

The military codes of enemy Powers differed much from our own, punishments being in most cases more severe
and the relative gravity of offences very different. An offence of minor importance in our eyes might be con-
sidered as of much gravity in Turkey or Germany. The infliction of heavy punishments for, to them, secemingly
trivial offences, though strictly legal according to the capror’s code, caused much complaint by British prisoners,
who, entirely ignorant of the Hague Convention and of the legal powers of their captor, not unnaturally regarded

themselves as victims of harsh, if not illegal treacment (Belfield 1923, 140).

In conclusion, the difficulties in correctly applying HC IV are undeniable and variously motivated, partly
due to its unsuitability for the specific conflict, partly due to the necessity of events, and partly due to the
ambiguity of its drafting. This, of course, does not justify every violation of it nor incidents and attitudes of a
clearly cruel and inhuman nature.

What remains to be disputed, in the light of all this, is where the effectiveness of laws of war lies, in order
to better understand the extent of the failure of HC IV and what came after.

As Dr. T. Adams rightfully claims in his paper The Efficacy Condition (2019, 226-38): “That efficacy is a condition
of the existence of a legal system has long been accepted. [...] we can say that a legal system will count as effec-
tive if most of its laws are either obeyed, enforced or otherwise stand capable of being enforced”.

This definition of efficacy, while being perfectly valid for almost all kinds of legal systems, cannot claim to
be unanimously accepted when applied to war laws.

The question of whether international laws governing warfare truly mitigate conflict’s brutality has
sparked an ongoing debate. Over time, numerous positions have followed one another, proposing different
definitions of the true substance of their effectiveness. We will try to address this debate by proposing two
antithetical theories, one with a clear practical and cynical nature and one with a more theoretical and op-
timistic outlook.

On one side there is Edward N. Lutctwak, a Romanian-born American political scientist, historian, and
strategist known for his work on military strategy, geopolitics, and international relations. Luttwak expresses a
profound disillusionment with the efficacy of international humanitarian law, specifically referencing the Ge-
neva Convention: “As for the Genocide Convention, I spit on it, given all the difference it has made to the fate

134 Storia e Futuro / DOI: 10.36158/sef6326i



SAGGI n. 63 giugno 2026

of the Cambodians, Rwandan Tutsis, Sarajevo Bosnians and indeed every be]eaguered ex Yugos]av popu] ation”
(Lutewak 2015, 8 cited in Jones 2011, 1).

His stance suggests that he views the effectiveness of war laws soie]y through their abi]ity to prevent viola-
tions, a standard chat history has repeated]y shown to be difficult to achieve.

On the other hand, we have Dr. Garner, already mentioned above, who argues that the efﬁcaey of war laws
should not be judged so]ely on whether they are never broken. He aeknow]edges that violations will eventu-
al]y occur but emphasises that laws serve to establish norms and boundaries of’ acceptable behaviour. During
a lecture in Germany he stated, “that aithough the laws of war had been breached in the First World War that
was not the essential point regarding their value” (cited in Jones 2011, 6). In his more nuanced view, the con-
ventions in force at the time gained their effectiveness and their impact on the war from their very condition
of existence: “What character the world war would have had had there been no binding norms upon any of the
belligerents[?]” (cited in Jones 2011, 6).

The two visions are evidentiy opposite. For Dr. Luttwak, it is oniy the degree to which laws have been broken
that determines their effectiveness: the more laws have been broken, as has ]arge]y happened in the case we are
deaiing with, the less value they take on and the less effective or impactfui they can be considered.

On the contrary, Dr. Garner interprets them more as mental archetypes, aligning with the idea that laws
influence the mentzllity surrounding warfare. The very existence of laws ]imiting what a state can claim the
right to do in warfare imp]ies that there are such limits. While Luttwak dismisses their value based on their
failure to prevent all violations, Garner argues that the primary value of war laws lies in their abiiity to define
aeeeptab]e wartime conduct, providing a framework for assessing the actions of states. ﬂiey establish a shared
understanding of what constitutes a violation, even when such violations occur, and they offer a foundation for
ho]ding perpetrators accountable while deterring future breaches.

Ulcimately, this ongoing debate highlights the complex and often contradictory nature of attempting to
regulate warfare. While it is undeniable that war laws cannot comp]ete]y prevent atrocitics, their signifieance
in establishing a framework for acceptable conduct and shaping perceptions of what constitutes a violation
cannot be denied either. This framework, though imperfect, has demonstrab]y contributed to a graduai shift
towards a more humane approaeh to warfare. The very existence of war laws, and their continuous evolution
in response to new eha]]enges, reflects a persistent hope that even amidst che chaos and brutaiity of conflict, a
semblance of order and restraint can be imposed.

Talking about new challenges, we can now move on to analyze, considering all we just discussed about, how
the ]egal framework evolved after the WWI trauma.

As we have seen, WW1I exposed signiﬁeant inadequaeies in the existing laws of war. This experience served as a cat-
alyst for a fundamental shift in the international community’s approach to reguiating armed conflicts. The failure of
the HCs, both IT and IV, brought the world to the conviction that: “if war cannot be conducted in a civilized manner
it can at least and should be conducted with some regard to the principles of humanity. [...] The whole doctrine of
rni]itary necessity should likewise be carefuiiy considered and an effort made to define its limits” (Garner 1920, 462).

The need for new international conferences became increasingly evident and urgent. The main promoter of
what would become the Geneva Conventions 01(\1929 was the ICRC, which expressed the wish that a speeiai
convention on the treatment of prisoners of war be adopted. In fact, two treaties were signed at Geneva on 27
July 1929, at the end of the Diplomatic Conference of Geneva held from the 1 to the 27" of July of that year.
The other treaty, the Convention for the Amelioration of the Condition of the Wounded and Sick in Armies in the Field,
was meant to replace the previous Geneva Conventions of 1864 and 1906.

Our focus will be on the Convention relative to the Treatment of Prisoners of War, which was not intended to re-
place the HC IT and IV, but rather to support and integrate them. For the first time in history, an international
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]ega] agreement was devoted exc]usiveiy to the treatment of POWs, representing a groundbreaking moment in
international law and addressing the critical issues exposed by the atrocities of WWI.

As Dr. Garner (1920, 463—4) observed: “This task may be said to be one of the iegacies left by the war and it
should be entered upon at the earliest possib]e date and with the seriousness of purpose commensurate with
the magnitude of its importance”™.

Adopted on 27 July 1929 and entering into force on 19 June 1931, the Geneva Convention (I1) Relative to the Treat-
ment of Prisoners of War (hereafter referred to as GC II) counts neariy one hundred articles, more than sixfold
those contained in HC IT and IV on the same subject.

The GC II went beyond simply revising the existing rules on POWs treatment and marked a turning point
in the development of international humanitarian law. The Convention aimed not only to make the existing
standards more effective but also to introduce new mechanisms for their implementation. The Convention’s
detailed provisions, covering all aspects of captivity, from food and clothing to labour conditions and disci-
piinary procedures, aimed to leave no room for ambiguity and reduce the risk of mistreatment.

One of the biggest innovations can be found in the second article, which establishes an absolute ban on
reprisals against POWs. As we discussed before, reprisa]s have been a huge prob]ern and source of harm during
WWI: “[..] reprisa]s may lead to irreparab]e harm and are always at risk of abuse. In World War I, reprisals
led to a vicious eyc]e of acts, each more barbaric than the last, and left the norma]]y app]icabie law in taccers”
(Wylie 2019, 1338).

The GC IT aimed to end this cyeie ofsutfering and establish a more humane approaeh by recognizing POWs
as individuals deserving of protection. Indeed, following this path, the Convention introduced a new paradigm
shift by establishing POWs as humanitarian subjects entitled to protection under international law, regardless
of their enemy combatant status:

The [second] article was critical, therefore, in cementing the conceptual shift that transformed POWs from
‘disarmed enemies’ into ‘victims of war’. [...] In the words of the US delegate, the ban on reprisals represented
nothing less than a ‘new humanitarian rule of international law”. “Were [the convention] to contain but this one
principle’, the conference rapporteur trivumphantly proclaimed to those present, ‘you would not have met in vain’

(Wylie 2019, 1342).

This contrasted with the HC IV focus on the obligations of the detaining power, with the GC IT emphasiz-
ing the rights of POWs, such as the right to compiain, communicate with neutral representatives, have ]egai
representation, keep the possession of their belongings, and even the right to “not be threatened, insulted, or
exposed to unpleasantness or disadvantages of any kind whatsoever” if unwilling or unable to expose “informa-
tion[s] regarding the situation in their armed forces or their country” (GC 11, Part. I1, Art. 5).

Another significant innovation was the emphasis placed on neutral or protective powers. This system, codi-
fied in Articles 86-88 of the Convention, built upon informal practices observed during WWI, when protective
powers covered detention camps inspections and worked as mediators between the warring parties, signiﬁ—
cantly highlighting their importance and leading to a legal regulation of their role: “The Prisoner of War Con-
vention drafted at that Conference [GC 11] thus became the first international agreement negotiated in time of
Peace to give official recognition to the institution of the Protecting Power” (Schmitt 1961, 32).

The GC II formalized this practice, granting protecting powers the authority to visit any location where
POWs are interned, inspect premiscs, and converse with prisoners privateiy. This right of access aimed to en-
sure transparency and deter potential abuse. Moreover, the Convention encouraged protecting powers to use
their good offices to settle disputes between belligerents concerning the Convention’s application, potentially
proposing conferences or nominating neutral individuals to facilitate dialogue. Despite its limitations, the GC
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II's protecting power system laid the foundation for the more robust framework found in the 1949 Geneva
Conventions. These later Conventions further strengthened the role of protecting powers in safeguarding the
1‘ights and welfare of POWs, but nevertheless: “It may well be considered that the provisions of the 1929 Con-
vention relating to Protecting Powers constituted the most important advance contained in that convention
[...]. The lessons learned during World War I had not been forgotten” (Schmitt 1961, 32).

In the previous Chapter, we have Cmphasised the problems that have arisen from the application of HC IV:
work of a military nature, fair treatment of prisoners according with their rank, and non-combatant prisoners.
On each of these issues, novelties have been introduced in the new Convention.

Parc VI, titled Application of The Convention to Certain Categories of Civilians is dedicated to non-combatant
prisoners, containing Art. 81 which states:

Persons who follow the armed forces without directly belonging thereto, such as correspondents, newspaper
reporters, sutlers, or contractors, who fall into the hands of the enemy, and whom the latter think fit to detain,
shall be entitled to be treated as prisoners of war, provided they are in possession of an authorization from the

military authorities of the armed forces which they were following (GC 11, Part VII, Art. 81).

Although the text does not refer to all possible non-soldier prisoners, the presence of this article marks
another innovation in wartime legislation, contemplating and regulating the presence of non-combatant pris-
oners in prison camps.

With regard to the treatment of correspondence of rank, Art. 21 deals with the removal of the vagueness of
the previous version: “At the commencement of hostilities, be]ligerents shall be requircd reciprocally to inform
each other of the titles and ranks in use in their respective armed forces, with the view ofensuring equality of
treatment between the corresponding ranks of officers and persons of equivalent status” (GC 11, Sect. 11, Ch.
6, Art. 21).

While this applies to officers, the treatment of troops is equated to that of the “depot troops”, soldiers sta-
tioned at a mi]itary base or depot, typica]ly 1‘esp0nsiblc for tasks such as training, logistics, and administration,
aiming to guarantee prisoners a basic level of sustenance and nutrition comparable to non-combatant soldiers:
“...] As regards dormitories, their total area, minimum cubic air space, ﬁttings and bedding material, the con-
ditions shall be the same as for the depot troops of the detaining Power”, “The food ration of prisoners of war
shall be equivalent in quantity and quality to that of the depot troops. [...|” (GC I, Sect. II, Ch. 1, Art. 10 and
Ch. 2, Art. 11).

Finally, Sir Belfield did not go unnoticed, and the new regulation of forced labour merely prohibited work
directly and Close]y related to the capturing state’s war effort: “Work done by prisoners of war shall have no
direct connection with the operations of the war. In particular, it is forbidden to employ prisoners in the man-
ufacture or transport of arms or munitions of any kind, or on the transport of material destined for combatant
units. [...]” (GC 11, Sect. I11, Ch. 3, Art. 31).

In conclusion, as we have seen, the GC II represented a truly turning point in both POWs treatment legisla-
tion and in international humanitarian law. The lesson learned during WWI deeply influenced its drafting and its
impact cannot be denied. The final step is to examine the subsequent developments, analysing how this impact
endured over time and tracing its influence in the conventions signed after WWII and into the present day.

As we discussed at the very beginning of this paper, the horrors of WWII exceeded every possib]e expectation.
We can surely say, without underestimating the impact of WWI, that the WWII trauma marked the menta]ity
of all humankind in a way that was never experienced before. As one can easily understand, the appea] for a
“humane treatment” of\prisoners was more ncglected and mistreated than ever.

Subsequently, the experience of WWII led to a new cycle of conventions, held once again in Geneva. But
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while the 1929 conventions sought to develop the principles of earlier ones, the aim of the 1949 conventions was
to create a more robust and enforceable framework to prevent the recurrence of such horrors. The focus shifted
from codifying a ]egal framework suited to the new kind of warfare, to establishing a stronger, more detailed,
and rights-focused approach.

Four treaties were signed in Geneva on the 12" of August 1949, following the Diplomatic Conference of Ge-
neva began on April 21. The one we will focus on is the third, the Geneva Convention (111) Relative to the Trearment
of Prisoners of War (hereafter referred to as GC I1), in force from the 21 of October 1950 to present day.

The GC HI contains 143 Articles, whereas the GC IT had 97 and the HC IV only 16. The raising of POWS’
treatment as a priority is evident. For the sake of brevity and relevance, we will not anaiyse every innovation
and reformulation of the Conventions, instead we are going to focus only on the parts where the influence of
WWI remains clear and visible. To do so, we will use the help of the ICRC’s Commentary volume of 1960, where
the impact of WW1 is frequently highlighted.

In the previous chapter we discussed the importance of protecting powers and how the WWT led to the first
international 1egisiation Concerning their role and activities: “The Article [86] was excellent. It paid a tribute
to the work achieved by certain Protecting Powers in the past, while at the same time legaiizing such work in
the future. [...] The Second World War clearly showed the value of this Article” (Pictet 1960, 95).

The only problem was that there was nothing compulsory in Art. 86 of GC II, which stated only the “possi-
bility of collaboration between the protecting Powers [...] [italics added]” (GC 11, Part VIII, Sect. II, Art. 86).
Subsequently, the ICRC directed its efforts on fixing this lacuna. “Surprisingly enough, [...] [the proposal for
the compu]sory clause] gave rise to hardiy any Objections at the Dipiomatic Conference” and the first sentence
was then updated to: “The Present Convention shall be applied with the co-operation and under the scrutiny
of the Protecting Powers [...] [italics added]” (GC 111, Part I, Art. 8). As the ICRC noticed: “This is a command”
(Pictet 1960, 98), closing the cycle started in WWI.

Also, as mentioned before, during WWI bilateral agreements had a signiﬁcant impact “to the conclusion
of special agreements on the treatment of prisoners of war and on other problems of a humanitarian nature”.
“This idea [...] is very 1argeiy the result ofexperienee gained duting the First World War [...]. [However,] on the
other hand, no meeting of this kind took place during the Second World War” (Pictet 1960, 125). This expe-
rience led to the first formalization of this possibility, thanks to Art. 11, which reads: “each of the Protecting
Powers may, cither at the invitation of one Party or on its own initiative, propose to the Parties to the conflict
a meeting of their representatives [...]. The Parties to the conflict shall be bound to give effect to the proposals
made to them for this purpose” (GC 111, Parc I, Art. 11).

We btieﬂy talked about the absolute ban ofreptisa]s introduced in the GC II. However, “It was not aiways
casy to obtain respect for the corresponding provision of the 1929 Convention, and the efforts made by the
ICRC in this field during the Second World War demonstrate the great importance of this rule” (Pictet 1960,
142) as well as the long—iasting teachings of WWI.

These variations do not even consider the very ]arge number of articles that remained identical, or practi-
cally identical, between the two conventions. The commentary we are relying on mentions tens of times arti-
cles that, born out of WWI experience, have proved their essentiality and function to this day. Among these
there are arcicles tegarding prisoners’ szltety, the deve]opment of “intellectual relief”, the custom of appointing
prisoners’ representatives, the restriction and prohibition of certain punishment practices, the formation of
information bureaux, and many turcher examp]es.

As has been rightfu]]y stated: “In a very real sense, the conceptuai bedrock of modern International Hu-
manitarian Law that took shape in the four Geneva Conventions of 1949 emerged out of the mud and rubble
of World War I as much as it did from the dust clouds and death camps of World War 11" (Wylie 2019, 1350).

The transformative impact of WWT on the ]egal treatment of POWs underscores its enduting ]egaey. Rather
than being merely a tale of failure, it represents a moment of profound learning and progress. The Conventions
born out of the war’s devastation did more than codify new rules; they shaped the global understanding of
justice in warfare and set the stage for the even more comptehensive GC III.
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In reﬂecting on this progression, it becomes evident that the laws of war, while never fuily eradicating the
bruta]ity of conflict, p]ay an essential role in deﬁning its boundaries. They serve as a moral compass, fostering
accountabi]ity and reinforcing the principle that even in war, humanity must prcvail. As this paper has shown,
the legacy of WWTI is not confined to its immediate aftermath but resonates in the continued evolution of
international legal norms, reminding us of the ongoing pursuit of justice and humanity in the face of conflict.

References

Adams T.
2019 The Efficacy Condition, «Legal Theory», vol. 25, n. 4.

Belfield H.E.

1923 The treatment of Prisoners of War, «Transactions of the Grotius Society, 1923», vol. 9.

Cameron L.
2015  The ICRC in the First World War: Unwavering belief in the power of law?, «International Review of the Red Cross», n. 97.

Garner JW.
1920  International Law and the World War — Volume II, London, Longmans, Green and Co.

Hayashi N.
2017 The Role and Importance of the Hague Conferences: A Historical Perspective, Geneva, United Nations Institute for Disarma-
ment Research.

Jones H.
2011 War in history. Revising the laws of war on prisoners of war in the twentieth century, «Revising the Laws of War: The Evolution
of Legal Protections for Prisoners of War, Refugees and Minority Populations during Conflict Situations, 1900-2011».

Kokebayeva G., Smagulov K., Mussabalina G.
2016 Violation of International Conventions Relatively to the Treatment of Prisoners of War During the First World War, «Internation-

al Journal of Environmental & Science Education», vol. 11, n. 11.

Morrow ].D.
2001 The Institutional Features of the Prisoners of War Treaties, «International Organization 55», n. 4.

Pictet J.S.
1960 The Geneva Conventions of 12 August 1949. Commentary. Volume III Relative to the Trearment of Prisoners of War, Geneva,

ICRC.

Schmitt G.
1961 Prisoners of War and the Protecting Power, « American Journal of International Law», vol. 7o.

Wylie C.

2019 The Impact of World War I on the Law Governing the Treatment of Prisoners of War and the Making of a Humanitarian Subject,
«The European Journal of International Law», vol. 29, n. 4.

International Conventions

Hague Convention (II) on the Laws and Customs of War on Land (adopted 29 July 1899, entered into force 4 September 1900).
Hague Convention (IV) Respecting the Laws and Customs of War on Land (adopted 18 October 1907, entered into force 26 January 1910).
Geneva Convention (I1) Relative to the Trearment of Prisoners of War (adopted 27 July 1929, entered into force 19 June 1931).

Geneva Convention (I11) Relative to the Treatment of Prisoners of War (adopted 12 August 1949, entered into force 21 October 1950).

Storia e Futuro / DOI: 10.36158/sef6326i 139






	Codifying Humanity



