The Right to Asylum

Gender as a Protected Social Group

Abstract
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This article examines the need to review and amend the Convention Relating to the Status of Refugees (1951)
in order to expressly include gender as a ground of persecution within the requirements for obtaining refugee

status under Article 1(A)(2), as opposed to the current practice of classifying asylum secking women as “mem-

bers of a Particular Social Group (PSG)”. This paper concludes that recognizing gender, as a nexus ground
for protection, will give the victims appropriate protection from gender related persecution and will provide
host States with a uniform legal standard for determining asylum applications with the discretion to conclude
individual cases based on the evidence provided.
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1. Introduction

he problem with

the Convention

Relating to the
Status of Refugees (1951) is
that it offers neither a com-
prehensive nor a flexible
response to the diversity
and complexity of forced
population movements that
are occurring today: It was
designed for a different era’,
The contentious decade-long

debate in this arena revolves

around the express inclusion
of gender as a protected group
within Article 1(A)(2) of the
1951 Convention Relating to
the Status of Refugees (the
Refugee Convention).

This article provides an
overview of the stipulated
requirements for obtaining
the status of refugee and an
analysis of how the Refugee
Convention is interpreted and
applied today, with the assis-
tance of case law to point out
the irregularities arising from
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the non liquet. Its conclusion
contains a summary of find-
ings and recommendations on
the possible best way forward.

2. Overview: International
Requirements for Obtain-
ing Refugee Status

Today, the 1951 Refugee
Convention is legally binding
to its signatories, with the
requirement that no reserva-
tions may be made on Article
1 (definition of a “refugee”),
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among others. Consequently,
Article 1 of the Convention
plays an important role in
determining refugee status
internationally, since it stip-
ulates who receives successful
protection deriving from ref-
ugee rights. Article 1(A)(2) of
the Convention which defines
a refugee, inter alia, is itemized
to provide the requirements
an asylum secker must satisfy
to obtain the status of refugee,
which is that the individual®

1. Has a well-founded fear of
persecution.

2. Fears persecution on the
specific grounds of race,
religion, nationality, mem-
bership of a particular
social group or political
opinion.

3. Is outside the country of
his/her nationality or ha-
bitual residence and is un-
able or, owing to such fear,
unwilling to avail him/
herself of the protection of
that country.

It is therefore imperative
to understand the aspects that
contribute to persecution.

“Persecution” = Violation of
Human Rights or Serious Harm
+ The Failure of State Protection’

Prima facie, Article 1(A)(2)
of the Convention displays a

difﬁculty in directly address-
ing the needs of asylum seck-
ing women, especially amidst
the global increase of gen-
der-based violence cases, of
which - globally — 736 million
women are currently victims®.
The present state of the Con-
vention requires deeper inter-
pretation by decision-makers
and legal practitioners to
effectively determine in which
speciﬁc ground under Article
1(A)(2) they can place asylum
seeking women to effective-
ly grant them protection.
Honestly speaking, it seems
that nobody or nothing will
eﬁéctively protect these vic-
tims if the Convention stands

as 1s.

3. Gender as a Particular
Social Group: Inconsis-
tencies of Application
and Interpretation

Women and children are
deemed as vulnerable, espe-
cially in times of conflict, and
form the bulk of those in ref-
ugee camps who suffer human
rights abuses’. In this case,
gender related persecution is
primarily used to underscore
the fact that scructural and
gender-based power differen-
tials place women and girls
at risk of multiple forms of

violence with little or no
protection from their States
of origin. In order to receive
protection under interna-
tional refugee law, these acts
of violence need to have been
perpetrated by either a State
agent or a non-State actor. In
the case of violence perpetrat-
ed by a non-State actor, inter-
national protection is received
when the State is unwilling

or unable to protect the in-
dividual accordingly.(’ Female
Genital Mutilation (FGM) is
a common claim and one of
the few reasons why women
choose to flee their home
countries in search of interna-

tional protection.

3.1. Case Study: Female Geni-
tal Mutilation (FGM)

To begin with, acts of do-
mestic violence and sexual
violence, such as FGM, are of-
ten perpetrated by non-State
actors. Thus, they are often
viewed as private macters and,
in most cases, the victims are
not able to qualify for asylum’.
Today, FGM is actively prac-
ticed and it is estimated that
68 million girls are at risk of
being victims by 2030". Inci-
dentally, laws criminalizing
FGM are present in various
regions where this practice is

prevalent but there is no con-
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sistent enforcement of these
laws. Many women and girls
have sought asylum because
of FGM practice within their
community and this has led to
challenges in assessing their
claims since the Rcfugcc Con-
vention has a vague wording,
which leaves room for creative
interpretation and cxpansion9.

Nevertheless, there has
been a more benevolent ap-
plication of the Refugee Con-
vention due to the UNHCR
Guidelines on Gender-Relat-
ed Persecution, where those
ﬂccing FGM are classified as
part of a PSG that appears to
brand women cither according
to protected characteristics
under persecution or social-
ly, for simply being women
within a discriminatory envi-
ronment. For instance, the UK
House of Lords considered
women in Sierra Leone as
part of a social group within
Article 1(A)(2) of the Refu-
gee Convention as they were
all socially inferior to men
and living with an imminent
threat of FGM as an expres-
sion of discrimination against
them™.

Morcover, the asylum seck-
ers are required to establish
the well-founded fear of the
particular persecutory act by

dcmonstrating the subjcctivc

and objcctivc fear ofpcrsccu—
tion on a balance of probabil-
ities". In France, an Appcai
was accepted on the basis that
the National Court of Asylum
understood the balance of
probabiiity and claimed that
FGM objectively represented
a social norm in Somalia and,
thus, children not subjected to
FGM constituted a PSG”.

Contrary to the principles
of the Refugee Convention,
US case law requires a PSG
to be a specified group with
a constricted number, hence
preventing women from seck-
ing asylum because of gen-
der related pcrsccution.13 In
further consideration, their
case law presents the various
applications and definitions
grantcd to a PSG, as elabo-
rated within the case of In re
CA Respondent, which creates
even more confusion as to the
true qualifications chat are
required”.

Overall, the inconsistencies
in the interpretation and ap-
plication of the Convention
in considering membership
of a PSG, leads to insufficient
protection; lack of clarity as
to who exactly constitutes a
PSG is left to an open inter-
pretation and, as such, causing
the rejection of some appli-
cations for not meeting the

required standards of proof.

A present-day news report on
an FGM victim’s third appli-
cation for asylum in the UK,
proves the urgent necessity of
this debate to be taken seri-
ously. Asylum rights advocates
affirm that the bar for grant-
ing asylum is too high and the
grounds on which it is granted
are cxtrcmciy strict, tight and
narrow” which could poten-
tiaiiy create a2 humanitarian
Crisis.

What's more, the PSG
ground is criticized by schol-
ars as bcing one with the least
clarity in the Convention,
calling for a need of a more
orderly approach in order to
prevent instances of refoule-
ment and further violations
of human rights. Evidcntiy,
the UNHCR reports that 76%
of resettlement case™ were of
victims of torture and vio-
lence with 1cgai and physicai
protection needs, particularly

women and girls.

4. Conclusion and Recom-
mendations

There is more than a dire
need to amend the Rcfugcc
Convention. The original Ref-
ugee Convention drafters did
not consider gender at all” as
a PSG because of the social
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and political context that
triggered its creation™. Of
course, time has passed, caus-
ing exigency for a review of its
provisions to fit the context of
today where there is the rise
ofgender equality, increase in
cases of gender-based violence
and amplifying concern over
human rights violations with-
in the 21” century.

Some domestic Courts
have attempted to use the jus-
tification of the intention of
the drafters to exclude gender
while making their interpre-
tation of the Convention. All
the same, this approach is tru-
ly flawed and does not con-
tribute to the cause of justice.
It forces women to return to
or resume living in hostile
environments that lead to
further violations of their
human rights. It is imperative
for laws to apply prospective-
ly — looking into the future
for possibilities to address
gaps and possible situations
that may arise. In addition,
1egislat0rs, magistrates and —
generally — men of law should
not simply debate and make
laws, but rather review them

in light of fundamental cur-
rent affairs such as the global
Sustainable Development
Goal (SDG) no. 5 to eradicate
gender inequality.

While critics believe that
expressly recognizing gender
in the Refugee Convention
will open the floodgates for
overwhelming asylum appli-
cation from women, the Ca-
nadian Supreme Court differs
whereas it holds the view that:
“Gender’ can be the immuta-
ble characteristic that defines
a PSG, and there has been no
“explosion” of gender-related
claims in Canada. On a more
fundamental level, floodgate
concerns ignore the essential
nature of refugee status deter-
mination; that it is a highly
individualized, ease—by—ease
process. While recognizing
‘women’ as a PSG may make it
casier for prospective claim-
ants to meet the ‘membership
of a PSG’ ground, they would
still have to satisfy other ele-
ments under the refugee defi-
nition, none easier than the
other™.

Indeed, today the ﬁght for

gender equality is scronger

than ever. Yet, true justice
can only be achieved from

a collective change in social
norms, cultural actitudes and
poiicies. There is a symbiot—
ic relationship between law,
behavior and attitudes. FGM
is an example of this sym-
biotic relationship. There is
international human rights
law against FGM and various
national laws on the same,
but the lack of enforcement
and the still present attitude
towards controlling women
is the reason why it still pre-
dominantly happens in Afri-
ca, in the Middle East and in
South Asia™. We must strive
to unify laws, social behavior
and attitudes to achieve true
gender equality. We can hold
all the conventions and ac-
tively advocate against these
acts, but if the laws and pol-
icies do not change to reflect
this attitude, then nothing
will cruly change. The book,
“The Right to Asyium from a
Gender Perspective” by The
Thinking Watermill Society,
with the cooperation of Pavia
¢ Ansaldo law firm, discusses
this topic in totality.
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